
DOI (Issue): https: //doi.org/10.36486/np.2021.4(54) Issue 4(54) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(54) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.4(54)

237

ÓÄÊ 343.9;343.226

Ðÿìç³íà Àë³íà Þð³¿âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

íàóêîâèé ñï³âðîá³òíèê ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà,

ORCID ID 0000-0002-6250-5296

ÑÅÊÑÓÀËÜÍ² ÄÎÌÀÃÀÍÍß ÇÀ Ì²ÑÖÅÌ ÐÎÁÎÒÈ
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ÇÀ ÎÇÍÀÊÎÞ ÑÒÀÒ²

Ó ñòàòò³ ïðîàíàë³çîâàíî ñåêñóàëüí³ äîìàãàííÿ ùîäî æ³íîê çà ì³ñöåì ðîáîòè
ÿê ð³çíîâèä õàðàñìåíòó. Çä³éñíåíî àíàë³ç òåðì³íà “äèñêðèì³íàö³ÿ çà îçíàêîþ
ñòàò³” â³äíîñíî ì³æíàðîäíîãî çàêîíîäàâñòâà. Çðîáëåíî âèñíîâîê ïðî íåîáõ³äí³ñòü
çàïîçè÷åííÿ òåðì³íà “ñòâîðåííÿ âîðîæîãî ñåðåäîâèùà” ÿê îäíîãî ç ìîæëèâèõ
íàñë³äê³â ñåêñóàëüíèõ äîìàãàíü íà ðîáîò³ ó êîíòåêñò³ äèñêðèì³íàö³¿ çà îçíàêîþ
ñòàò³. Çàçíà÷åíî ïðî íåïðèïóñòèì³ñòü âæèâàííÿ ó âèçíà÷åíí³ ñåêñóàëüíèõ äîìàãàíü
òàêèõ ñóá’ºêòèâíèõ íàñë³äê³â, ÿê ïðèíèæåííÿ ÷è çàïîä³ÿííÿ øêîäè.

Êëþ÷îâ³ ñëîâà: õàðàñìåíò, ñåêñóàëüí³ äîìàãàííÿ ùîäî æ³íîê, ñåêñóàëüí³
äîìàãàííÿ çà ì³ñöåì ðîáîòè, äèñêðèì³íàö³ÿ çà îçíàêîþ ñòàò³, íàñèëüñòâî ùîäî
æ³íîê çà îçíàêîþ ñòàò³.

Íàñèëüñòâî ùîäî æ³íîê çà îçíàêîþ ñòàò³ ì³ñòèòü ñåêñóàëüí³ äîìàãàííÿ
ùîäî æ³íîê çà ì³ñöåì ðîáîòè. Ó Äåêëàðàö³¿ ïðî âèêîð³íþâàííÿ íàñèëëÿ ùîäî
æ³íîê âèçíà÷åíî, ùî íàñèëüñòâî ùîäî æ³íîê îõîïëþº ñîáîþ, â òîìó ÷èñë³ ô³çè÷íå,
ñåêñóàëüíå ³ ïñèõîëîã³÷íå íàñèëüñòâî, ÿêå â³äáóâàºòüñÿ â ñóñï³ëüñòâ³ çàãàëîì,
çîêðåìà ç´âàëòóâàííÿ, ñåêñóàëüíå íàñèëüñòâî, ñåêñóàëüí³ äîìàãàííÿ ³ çàëÿêóâàííÿ
íà ðîáîò³, â íàâ÷àëüíèõ çàêëàäàõ òà â ³íøèõ ì³ñöÿõ, òîðã³âëÿ æ³íêàìè ³ ïðèìóñîâà
ïðîñòèòóö³ÿ (ï. b ñò. 2) [1].

Ñåêñóàëüí³ äîìàãàííÿ âõîäÿòü äî ïîíÿòòÿ õàðàñìåíò (ãàðàñìåíò). Õàðàñìåíò
(â³ä àíãë. “harassment” – ïåðåñë³äóâàííÿ, äîìàãàííÿ) – ôîðìà äèñêðèì³íàö³¿, ÿêà
âêëþ÷àº áóäü-ÿêó íåáàæàíó òà íàñòèðëèâó ô³çè÷íó ³ ñëîâåñíó ïîâåä³íêó, ùî
îáðàæàº àáî ïðèíèæóº ëþäèíó àáî ïîðóøóº íåäîòîðêàíí³ñòü ¿¿ ïðèâàòíîãî æèòòÿ.
²íøèìè ñëîâàìè, õàðàñìåíò (ïåðåñë³äóâàííÿ) ñêëàäàºòüñÿ ç ïîâòîðþâàíèõ ³
íàïîëåãëèâèõ ä³é ñòîñîâíî ëþäèíè, ùîá ìó÷èòè ¿¿, çíåö³íþâàòè é ï³äðèâàòè ¿¿ àâ-
òîðèòåò ñåðåä ³íøèõ ëþäåé, çàñìó÷óâàòè àáî ïðîâîêóâàòè ðåàêö³þ. Ñåðéîçí³ îä-
íîðàçîâ³ ³íöèäåíòè òàêîæ ³íîä³ ìîæóòü ðîçãëÿäàòèñÿ ÿê õàðàñìåíò. Õàðàñìåíò –
öå íå ò³ëüêè ñåêñóàëüí³ äîìàãàííÿ, äî íüîãî òàêîæ â³äíîñÿòü íåáàæàí³ çàóâàæåííÿ,
æåñòè, ì³ì³êó àáî æàðòè ç ïðèâîäó ðàñè, íàö³îíàëüíîñò³, ðåë³ã³¿, ñòàò³, â³êó, ³íâà-
ë³äíîñò³, ñ³ìåéíîãî ñòàíó òà ³íøèõ îçíàê, ÿê³ ìîæóòü ñëóãóâàòè ï³äñòàâîþ äëÿ
äèñêðèì³íàö³¿; ïîãðîçè é çàëÿêóâàííÿ íà ï³äñòàâ³ ðàñè, íàö³îíàëüíîñò³, ðåë³ã³¿,
ñòàò³, ³íâàë³äíîñò³ òîùî; íåáàæàí³ ô³çè÷í³ êîíòàêòè (ïîïëåñêóâàííÿ, ïîùèïóâàííÿ
òîùî) [2].
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Ó Í³ìå÷÷èí³ êîæíà äðóãà æ³íêà çàçíàâàëà ò³º¿ ÷è ³íøî¿ ôîðìè ñåêñóàëüíèõ
äîìàãàíü. Ìàéæå êîæåí ï’ÿòèé ÷îëîâ³ê ó Í³ìå÷÷èí³ âèçíàâ ñâî¿ ä³¿ òàêèìè, ùî
¿õ ³íøà îñîáà ìîãëà á óâàæàòè ñåêñóàëüíî íåïðèéíÿòíèìè àáî íåçàêîííèìè. Ëè-
øå 6 % îïèòàíèõ æ³íîê âèçíàëè, ùî â÷èíÿëè òàê³ ñàì³ ä³¿ [3].

Àñîö³àö³ÿ æ³íîê-þðèñòîê Óêðà¿íè “ÞðÔåì” ïðîâåëà àíîí³ìíå îïèòóâàííÿ
ñåðåä æ³íîê-þðèñòîê. Çà éîãî äàíèìè, ìàéæå 37 % ðåñïîíäåíòîê çàçíàâàëè â ìå-
æàõ ñâîº¿ ðîáîòè ñåêñóàëüíèõ äîìàãàíü (öå áóëè ïðîïîçèö³¿, êîìåíòàð³, ³íøà âåð-
áàëüíà àáî ô³çè÷íà ïîâåä³íêà ñåêñóàëüíîãî õàðàêòåðó) [4].

Çà äàíèìè ïåðøîãî íàö³îíàëüíîãî îïèòóâàííÿ ç ïèòàíü ð³âíîñò³ ì³æ æ³íêàìè
é ÷îëîâ³êàìè â Óêðà¿í³, ïðîâåäåíîãî Íàö³îíàëüíèì äåìîêðàòè÷íèì ³íñòèòóòîì ó
ëèïí³ 2018 ðîêó, 13 % ðåñïîíäåíò³â, ùî â³äïîâ³äàº 4,5 ìëí äîðîñëèõ óêðà¿íö³â,
çàçíà÷èëè, ùî âîíè îñîáèñòî çíàþòü êîãîñü, õòî ñòàâ æåðòâîþ ñåêñóàëüíèõ äîìàãàíü
íà ðîáî÷îìó ì³ñö³; 13 % âèá³ðêè (4,5 ìëí óêðà¿íö³â) çàçíà÷èëè, ùî ñåêñóàëüí³
äîìàãàííÿ â³äáóâàëèñÿ â îíëàéí-ðåæèì³; 97 % îïèòàíèõ ââàæàþòü, ùî æ³íêè
÷àñò³øå ñòàþòü îá’ºêòàìè ñåêñóàëüíèõ äîìàãàíü íà ðîáî÷îìó ì³ñö³, í³æ ÷îëîâ³êè;
76% ðåñïîíäåíò³â ââàæàþòü, ùî éìîâ³ðí³ñòü öüêóâàííÿ æ³íîê íà ðîáîò³ º çíà÷íî
á³ëüøîþ, í³æ éìîâ³ðí³ñòü öüêóâàííÿ ÷îëîâ³ê³â [5, ñ. 8].

Ó Âåëèê³é Áðèòàí³¿ äî 2005 ðîêó ïîíÿòòÿ ñåêñóàëüíèõ äîìàãàíü ó çàêîíî-
äàâñòâ³ îêðåìî íå âèä³ëÿëîñÿ, öþ ñôåðó ðåãóëþâàâ Àêò ïðî çàõèñò â³ä ïåðåñë³äóâàíü
1997 ðîêó (âñòàíîâëþâàâ çàáîðîíó íà òàêó ïîâåä³íêó, ÿêà ð³âíîçíà÷íà ïåðå-
ñë³äóâàííþ êîãîñü, ³ îñîáà çíàº àáî ìàëà á çíàòè, ùî òàêà ïîâåä³íêà ââàæàºòüñÿ
ïåðåñë³äóâàííÿì ³íøî¿ îñîáè [6] òà Àêò ïðî äèñêðèì³íàö³þ çà ñòàòòþ 1975 ðîêó,
ÿêèé ëèøå çàáîðîíÿâ áóäü-ÿêó äèñêðèì³íàö³þ ùîäî æ³íîê ó ñôåð³ ïðàöåâëà-
øòóâàííÿ [7]. Ó 2005 ðîö³ áóëî ñõâàëåíî òàê³ óòî÷íåííÿ: “Îñîáà äîìàãàºòüñÿ
æ³íêó, ÿêùî íà ï³äñòàâ³ ¿¿ ñòàò³ âîíà â÷èíÿº... íåáàæàíó ïîâåä³íêó â áóäü-ÿê³é
ôîðì³ âåðáàëüíîãî, íåâåðáàëüíîãî ÷è ô³çè÷íîãî ïîâîäæåííÿ ñåêñóàëüíîãî
õàðàêòåðó” [8].

Êîì³ñ³ÿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé ó ÑØÀ íà ñâîºìó îô³ö³éíîìó ñàéò³
çàçíà÷àº: “...Ïåðåñë³äóâàííÿ ìîæå îõîïëþâàòè ñåêñóàëüí³ äîìàãàííÿ àáî íåáàæàíèé
ñåêñóàëüíèé äîñâ³ä, âèìîãè íàäàííÿ ñåêñóàëüíèõ ïîñëóã òà ³íø³ ñëîâåñí³ ÷è
ô³çè÷í³ äîìàãàííÿ ñåêñóàëüíîãî õàðàêòåðó. Îäíàê ïåðåñë³äóâàííÿ íåîáîâ’ÿçêîâî
ïîâèííî ìàòè ñåêñóàëüíèé õàðàêòåð ³ ìîæå îõîïëþâàòè îáðàçëèâ³ çàóâàæåííÿ
ïðî ñòàòü ëþäèíè” [9].

Ó ÑØÀ çà 2016 ð³ê Êîì³ñ³ÿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé îòðèìàëà ìàéæå
7 000 ñêàðã, ÿê³ ñòîñóþòüñÿ ñåêñóàëüíèõ äîìàãàíü. Ïðîòå âêàçàí³ öèôðè íå ïîêàçóþòü
âñ³º¿ ñèòóàö³¿, àäæå, çã³äíî ç îö³íêîþ Êîì³ñ³¿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé, ïðè-
áëèçíî òðîº ç ÷îòèðüîõ îñ³á, ÿê³ çàçíàþòü äîìàãàíü íà ðîáî÷îìó ì³ñö³, íå ïîâ³äîì-
ëÿþòü ïðî öå [10].

Â Óêðà¿í³ æåðòâà ñåêñóàëüíèõ äîìàãàíü ìîæå ïîäàòè ñêàðãó äî îðãàí³â
äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ¿õ ïîñàäîâèõ îñ³á, Óïîâíî-
âàæåíîãî Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ ëþäèíè òà/àáî äî ñóäó (÷. 1 ñò. 22
Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â”)
[11]. Ñïåö³àëüíî óïîâíîâàæåíèì öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè ç ïèòàíü
çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â º Ì³í³ñòåðñòâî ñî-
ö³àëüíî¿ ïîë³òèêè Óêðà¿íè. Ó ðàç³, ÿêùî âè÷åðïàí³ âíóòð³øí³ çàñîáè ïðàâîâîãî
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çàõèñòó àáî ÿêùî çàñòîñóâàííÿ òàêèõ çàñîá³â çàõèñòó íåâèïðàâäàíî çàòÿãóºòüñÿ,
æåðòâà ñåêñóàëüíèõ äîìàãàíü ìàº ïðàâî íàä³ñëàòè ïîâ³äîìëåííÿ ïðî ïîðóøåííÿ
ïðàâ, ãàðàíòîâàíèõ Êîíâåíö³ºþ ÎÎÍ ïðî ë³êâ³äàö³þ âñ³õ ôîðì äèñêðèì³íàö³¿
ùîäî æ³íîê, äî Êîì³òåòó ÎÎÍ ç ë³êâ³äàö³¿ äèñêðèì³íàö³¿ ùîäî æ³íîê (÷. 2 ñò. 22
Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â”)
[11].

Ïðèêëàäàìè ñåêñóàëüíèõ äîìàãàíü ùîäî æ³íîê º îáðàçëèâ³ êîìåíòàð³
ñåêñóàëüíîãî õàðàêòåðó; ðîçìîâà ïðî íàãîðîäó (àáî çàãðîçó) â îáì³í íà â³äïîâ³äü
íà çàïèò ñåêñóàëüíîãî õàðàêòåðó; íåáàæàíèé ô³çè÷íèé êîíòàêò; ïóáë³êàö³ÿ ³íòèìíèõ
çîáðàæåíü àáî â³äåî â ²íòåðíåò³ áåç çãîäè; íåïðèñòîéí³ æàðòè ñåêñóàëüíîãî õà-
ðàêòåðó; íåäîðå÷íå ñïîñòåðåæåííÿ/ïîãëÿäè; âèìàãàííÿ îá³éì³â, ïîáà÷åíü àáî ñåê-
ñóàëüíèõ ïîñëóã; çàïèòàííÿ àáî ðîçìîâè ïðî ÷èþñü ñåêñóàëüí³ñòü, ñåêñóàëüíå
æèòòÿ ÷è ò³ëî; âñòàíîâëåííÿ çàéâîãî ô³çè÷íîãî êîíòàêòó, çîêðåìà íåáàæàí³ äîòèêè;
âèêîðèñòîâóâàííÿ ñë³â, ùî ïðèíèæóþòü êîãîñü çà îçíàêîþ ¿õ ñòàò³; ïîøèðåííÿ
ïë³òîê ñåêñóàëüíîãî õàðàêòåðó; ñòàëê³íã (ïîâåä³íêà, ÿêà çìóøóº êîãîñü ïî÷óâàòèñÿ
íåáåçïå÷íî: íåáàæàí³ â³çèòè, òåëåôîíí³ äçâ³íêè, ïîâ³äîìëåííÿ, åëåêòðîíí³ ëèñòè,
ñïîñòåðåæåííÿ çà îñåëåþ); áàãàòî ³íøèõ íåáàæàíèõ ôîðì ïîâåä³íêè ñåêñóàëüíîãî
õàðàêòåðó (î÷åâèäí³ àáî ïðèõîâàí³).

Ñåêñóàëüí³ äîìàãàííÿ çà ì³ñöåì ðîáîòè, ÿê ³ áàãàòî ³íøèõ âèä³â íàñèëüñòâà
çà îçíàêîþ ñòàò³, â÷èíÿþòüñÿ ó ïåðåâàæí³é á³ëüøîñò³ âèïàäê³â ùîäî æ³íîê. Íà-
ïðèêëàä, çã³äíî ç äîñë³äæåííÿì, ïðîâåäåíèì ñåðåä æ³íîê ³ ÷îëîâ³ê³â (â îïèòóâàíí³
áðàëè ó÷àñòü 1000 æ³íîê òà 1000 ÷îëîâ³ê³â) Í³ìå÷÷èíè, º ñóòòºâà ð³çíèöÿ ì³æ
äîìàãàííÿìè, æåðòâàìè ÿêèõ ñòàþòü æ³íêè òà ÷îëîâ³êè: ñåðåä æ³íîê ÷àñòèíà
æåðòâ ñêëàäàº 43 %, à ñåðåä ÷îëîâ³ê³â öå 12 %. Êîæåí ï’ÿòèé ÷îëîâ³ê ç³çíàâñÿ, ùî
éîãî ä³¿ ìîæíà ââàæàòè ñåêñóàëüíî íåïðèéíÿòíèìè [3].

Ç îãëÿäó íà çíà÷íå ïîøèðåííÿ ñåêñóàëüíèõ äîìàãàíü ó ñâ³ò³ áóëî ïðèéíÿòî
Çàãàëüí³ ðåêîìåíäàö³¿ ¹ 19 äî Êîíâåíö³¿ ÎÎÍ “Ïðî ë³êâ³äàö³þ âñ³õ ôîðì äè-
ñêðèì³íàö³¿ ùîäî æ³íîê”, ó ÿêèõ çàçíà÷àºòüñÿ, ùî ñåêñóàëüíå äîìàãàííÿ âêëþ÷àº
òàêó íåáàæàíó ïîâåä³íêó ñåêñóàëüíîãî õàðàêòåðó, ÿê ô³çè÷íèé êîíòàêò òà
ïðîïîçèö³¿, íàòÿêè ñåêñóàëüíîãî õàðàêòåðó, äåìîíñòðàö³þ ïîðíîãðàô³¿ òà ñåêñóàëüí³
âèìîãè, â÷èíåí³ ñëîâàìè àáî ä³ÿìè. Òàêà ïîâåä³íêà ìîæå áóòè îáðàçëèâîþ òà
ìîæå ñòàíîâèòè çàãðîçó çäîðîâ’þ òà áåçïåö³; âîíà º äèñêðèì³íàö³éíîþ, êîëè
æ³íêà ìàº âàãîì³ ï³äñòàâè ââàæàòè, ùî ¿¿ â³äìîâà ìîæå íàøêîäèòè ¿¿ ïðàöåâëà-
øòóâàííþ, íàéìó òà ïðîñóâàííþ ñëóæáîâèìè ñõîäàìè âêëþ÷íî, àáî êîëè öå ñòâî-
ðþº âîðîæå ñåðåäîâèùå íà ðîáîò³ [12]. Íà â³äì³íó â³ä óêðà¿íñüêîãî çàêîíîäàâñòâà,
ÿêå âèçíà÷àº ñåêñóàëüí³ äîìàãàííÿ ÷åðåç ñëîâà àáî ä³¿, ùî ïðèíèæóþòü ÷è îá-
ðàæàþòü îñ³á, ÿê³ ïåðåáóâàþòü ó â³äíîñèíàõ òðóäîâîãî, ñëóæáîâîãî, ìàòåð³àëüíîãî
÷è ³íøîãî ï³äïîðÿäêóâàííÿ, ì³æíàðîäíå çàêîíîäàâñòâî íå ïîòðåáóº äîêàçóâàííÿ
ôàêòó ïðèíèæåííÿ ÷è çàïîä³ÿííÿ îáðàç öèìè ñëîâàìè ÷è ä³ÿìè. Ïðèíèæåííÿ
îñîáè ÷è çàïîä³ÿííÿ ¿é îáðàçè º ñóá’ºêòèâíèì ñïðèéíÿòòÿì êîæíî¿ êîíêðåòíî¿
îñîáè. Ââàæàºìî, ùî íåïðèïóñòèìî âæèâàòè ó âèçíà÷åíí³ ñåêñóàëüíèõ äîìàãàíü
ñóá’ºêòèâíèõ îçíàê, òàêèõ ÿê ïðèíèæåííÿ ÷è çàïîä³ÿííÿ øêîäè, àäæå äëÿ ïîòðåá
äîêàçóâàííÿ â÷èíåííÿ ñåêñóàëüíèõ äîìàãàíü ïîâèíí³ áóòè íàÿâí³ ëèøå îá’ºêòèâí³
ôàêòè. Òîä³ ÿê îäíà îñîáà ìîæå ñïðèéíÿòè ïåâí³ ñëîâà ÷è ô³çè÷í³ ä³¿ ÿê òàê³, ùî
¿¿ ïðèíèæóþòü àáî îáðàæàþòü, ó òîé ÷àñ ÿê ³íøà îñîáà ò³ æ ñàì³ ä³¿ ìîæå íå
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ñïðèéíÿòè òàêèìè, ùî âèêëèêàº ñêëàäíîù³ ó â³äíåñåíí³ ä³ÿííÿ äî ñåêñóàëüíèõ
äîìàãàíü. Ñàìå òàê ñåêñóàëüí³ äîìàãàííÿ âèçíà÷åí³ â Çàãàëüíèõ ðåêîìåíäàö³ÿõ
¹ 19 äî Êîíâåíö³¿ ÎÎÍ “Ïðî ë³êâ³äàö³þ âñ³õ ôîðì äèñêðèì³íàö³¿ ùîäî æ³íîê”,
äå âêàçàíî, ùî òàêà ïîâåä³íêà ìîæå áóòè îáðàçëèâîþ òà ìîæå ñòàíîâèòè çàãðîçó
çäîðîâ’þ òà áåçïåö³ [12].

Ó òðàâí³ 2002 ðîêó Ðàäà ³ Ïàðëàìåíò ªâðîïåéñüêîãî Ñîþçó çì³íèëè äèðåêòèâó
Ðàäè ªÑ 1976 ðîêó ïðî ð³âíå ñòàâëåííÿ äî ÷îëîâ³ê³â ³ æ³íîê ó ñôåð³ ïðàöåâëàø-
òóâàííÿ òà çàáîðîíèëè ñåêñóàëüí³ äîìàãàííÿ íà ðîáîò³ ÿê ôîðìó äèñêðèì³íàö³¿
çà îçíàêîþ ñòàò³. Äèðåêòèâà âèìàãàº â³ä óñ³õ äåðæàâ-÷ëåí³â ªâðîïåéñüêîãî Ñîþçó
óõâàëèòè çàêîíè ïðî ñåêñóàëüí³ äîìàãàííÿ àáî âíåñòè ïîïðàâêè â ÷èíí³ çàêîíè;
ÿê íàñë³äîê, â³äòîä³ ó ªâðîï³ íàö³îíàëüí³ çàêîíîäàâñòâà ïðî ñåêñóàëüí³ äîìàãàííÿ
ïåðåæèâàþòü âåëèê³ çì³íè. Íàïðèêëàä, ó Í³ìå÷÷èí³ “Çàãàëüíèé çàêîí ïðî ð³âíå
ñòàâëåííÿ” 2006 ð. òî÷íî îêðåñëþº ïîíÿòòÿ ñåêñóàëüíîãî äîìàãàííÿ. Êð³ì âèïàäê³â
çàñòîñóâàííÿ ô³çè÷íîãî íàñèëüñòâà, öå ùå é íåáàæàíèé ô³çè÷íèé êîíòàêò, õòèâ³
ïîãëÿäè, ñåêñóàëüí³ êîìåíòàð³, ñåêñèñòñüê³ æàðòè, â³äòâîðåííÿ ïîðíîãðàô³÷íîãî
ìàòåð³àëó [13].

Ó ÑØÀ ñïåðøó ï³ñëÿ óõâàëåííÿ Àêòà ïðî ãðîìàäÿíñüê³ ïðàâà 1964 ð., ÿêèé
ì³ñòèòü ðîçä³ë VII – çàáîðîíó òðóäîâî¿ äèñêðèì³íàö³¿ ÷åðåç ñòàòü, ñóäè â³äìîâ-
ëÿëèñÿ âèçíàâàòè ñåêñóàëüí³ äîìàãàííÿ ÿê äèñêðèì³íàö³þ ó ñôåð³ ïðàöåâëàøòó-
âàííÿ çà îçíàêîþ ñòàò³. Òàê³ ïîçîâè â³äõèëÿëè íà ò³é ï³äñòàâ³, ùî öå îñîáèñò³
ñïðàâè, ÿê³ íå ìàþòü æîäíîãî ñòîñóíêó äî ðîáîòè. Ïðîòå ó 1970-õ ðîêàõ ñóäè òà
Êîì³ñ³ÿ ð³âíèõ òðóäîâèõ ìîæëèâîñòåé ïî÷àëè âèçíàâàòè ñåêñóàëüí³ äîìàãàííÿ
îäí³ºþ ç ôîðì äèñêðèì³íàö³¿ â³äïîâ³äíî äî ðîçä³ëó VII öüîãî Àêòà.

Äèñêðèì³íàö³ºþ çà îçíàêîþ ñòàò³ óêðà¿íñüêå çàêîíîäàâñòâî âáà÷àº ñèòóàö³þ,
çà ÿêî¿ îñîáà òà/àáî ãðóïà îñ³á çà ïåðåðàõîâàíèìè ó âèçíà÷åíí³ îçíàêàìè, â òîìó
÷èñë³ çà îçíàêîþ ñòàò³, ÿê³ áóëè, º òà ìîæóòü áóòè ä³éñíèìè àáî ïðèïóùåíèìè,
çàçíàº îáìåæåííÿ ó âèçíàíí³, ðåàë³çàö³¿ àáî êîðèñòóâàíí³ ïðàâàìè òà ñâîáîäàìè
àáî ïðèâ³ëåÿìè â áóäü-ÿê³é ôîðì³, âñòàíîâëåí³é Çàêîíîì Óêðà¿íè “Ïðî çàñàäè
çàïîá³ãàííÿ òà ïðîòèä³¿ äèñêðèì³íàö³¿ â Óêðà¿í³”, êð³ì âèïàäê³â, êîëè òàê³
îáìåæåííÿ àáî ïðèâ³ëå¿ ìàþòü ïðàâîì³ðíó îá’ºêòèâíî îá´ðóíòîâàíó ìåòó, ñïîñîáè
äîñÿãíåííÿ ÿêî¿ º íàëåæíèìè òà íåîáõ³äíèìè (àáç. 2 ÷. 1 ñò. 1 Çàêîíó Óêðà¿íè
“Ïðî çàñàäè çàïîá³ãàííÿ òà ïðîòèä³¿ äèñêðèì³íàö³¿ â Óêðà¿í³” [14]; àáç. 4 ñò. 1
Çàêîíó Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé æ³íîê ³ ÷îëîâ³ê³â”
[11]. Ó òîé ÷àñ ºâðîïåéñüêå çàêîíîäàâñòâî âêàçóº, ùî ïîâåä³íêà êðèâäíèêà º
äèñêðèì³íàö³éíîþ, êîëè æ³íêà ìàº âàãîì³ ï³äñòàâè ââàæàòè, ùî ¿¿ â³äìîâà ìîæå
íàøêîäèòè ¿¿ ïðàöåâëàøòóâàííþ, íàéìó òà ïðîñóâàííþ ñëóæáîâèìè ñõîäàìè
âêëþ÷íî, àáî êîëè öå ñòâîðþº âîðîæå ñåðåäîâèùå íà ðîáîò³. Ñèòóàö³þ, çà ÿêî¿
â³äìîâà æ³íêè ìîæå íàøêîäèòè ¿¿ ïðàöåâëàøòóâàííþ, íàéìó òà ïðîñóâàííþ
ñëóæáîâèìè ñõîäàìè, ðîçö³íþºìî ÿê çàçíàííÿ îáìåæåííÿ ó âèçíàíí³, ðåàë³çàö³¿
àáî êîðèñòóâàíí³ ïðàâàìè òà ñâîáîäàìè àáî ïðèâ³ëåÿìè â áóäü-ÿê³é ôîðì³. Ðàçîì
ç òèì òàêèé íàñë³äîê ñåêñóàëüíèõ äîìàãàíü, ÿê ñòâîðåííÿ âîðîæîãî ñåðåäîâèùà,
ÿêå ìîæå â³äáóâàòèñÿ ³ ì³æ êîëåãàìè àáî ³íøèìè îñîáàìè, ïîâ’ÿçàíèìè ðîáî÷èìè
â³äíîñèíàìè, ïðîòå ÿê³ íå ïåðåáóâàþòü ó ïðîôåñ³éí³é çàëåæíîñò³ (êîíòðàãåíòè,
êë³ºíòè òà ³í.), â³äñóòíº â óêðà¿íñüêîìó çàêîíîäàâñòâ³. Ó ðàç³ â³äìîâè æåðòâè â³ä
ñåêñóàëüíèõ äîìàãàíü êðèâäíèêà, ÿêùî æåðòâà ³ êðèâäíèê ïðàöþþòü ðàçîì òà íå
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ïåðåáóâàþòü ó â³äíîñèíàõ ïðîôåñ³éíî¿ çàëåæíîñò³, òàêèé íàñë³äîê, ÿêèé
ïåðåäáà÷åíèé íàðàç³ â óêðà¿íñüêîìó çàêîíîäàâñòâ³ (øêîäà ïðàöåâëàøòóâàííþ,
íàéìó òà ïðîñóâàííþ ñëóæáîâèìè ñõîäàìè) íå íàñòàº, ùî óíåìîæëèâëþº â³äíåñåííÿ
ïîâåä³íêè êðèâäíèêà äî äèñêðèì³íàö³éíî¿. Ñàìå òîìó ââàæàºìî çà íåîáõ³äíå äî
âèçíà÷åííÿ äèñêðèì³íàö³¿ çà îçíàêîþ ñòàò³ äîäàòè òàêèé ìîæëèâèé íàñë³äîê, ÿê
ñòâîðåííÿ âîðîæîãî ñåðåäîâèùà íà ðîáîò³, ùî íàäàñòü ìîæëèâ³ñòü â³äíîñèòè
ñåêñóàëüí³ äîìàãàííÿ ì³æ êîëåãàìè àáî ³íøèìè îñîáàìè, ïîâ’ÿçàíèìè ðîáî÷èìè
â³äíîñèíàìè, ïðîòå ÿê³ íå ïåðåáóâàþòü ó ïðîôåñ³éí³é çàëåæíîñò³ (êîíòðàãåíòè,
êë³ºíòè òà ³í.), äî äèñêðèì³íàö³éíèõ.
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SEXUAL HARASSMENT IN THE WORKPLACE AS A FORM
OF GENDER-BASED VIOLENCE AGAINST WOMEN

The article discusses sexual harassment of women in the workplace. Regarding
men, sexual harassment in the workplace occurs as well, but regarding women it
occurs much more frequently. Sexual assault is part of the concept of harassment.
Harassment is a form of discrimination that includes any unwelcome and intrusive
physical and verbal conduct that offends or humiliates a person or violates his or her
privacy. Sexual harassment against women at the workplace is an important problem
for various countries, including Ukraine. This article provides statistical data on the
descriptions of employees in the context of sexual harassment at work in Germany
and Ukraine. Analyzed the term “sexual harassment” in Ukrainian legislation and
international acts of the United Nations and the European Union, examined the
differences and made conclusions.  The authors submitted a list of which bodies can
address with the help of victims of sexual abuse in Ukraine.

According to the authors, subjective characteristics such as humiliation or infliction
of harm should not be used in the definition of sexual harassment, because only
objective facts must be present to prove the commission of sexual harassment. While
one person may perceive certain words or physical actions as humiliating or insulting,
another person may not perceive the same actions as such, causing difficulties in
classifying the act as sexual harassment.
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The term “sex discrimination” was analyzed in terms of its comparison with
international law. It was concluded that the term “creation of a hostile environment”
should be borrowed as one of the possible consequences of sexual harassment at work
in the context of gender discrimination in order to protect the victim from sexual
harassment from colleagues or other persons connected with the work relationship,
but not in a professional relationship (contractors, clients, etc.).
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